
Source Code 
As part of the State’s process of acquiring the Intoxilyzer 5000EN, the request for 
proposal (RFP) stated that the State gained ownership of a portion of the source code. 

This language was misconstrued to imply that the State owned the source code that 
operates the instrument and courts began to order it when a sufficient case was made 
by petitioners/defendants. 

In fact, the source code is NOT in the possession of the State and a lawsuit by the State 
against CMI was required to begin the process of gaining access.  Cases that had 
source code granted were now held up until a code review was allowed.  A federal court 
ruled that CMI must provide access to source code and set the conditions under which 
source code would be provided. 

Defense attorneys pooled resources and recruited clients and formed a loosely based 
group called the “Source Code Coalition”.  Petitioners/defendants that joined this group 
could then be represented by the Coalition (for a fee) and have access to the code for 
their case. 

By August 1st, 2010 it was estimated between 3500 and 4000 individuals had joined the 
Coalition. 

The final stage of the Consolidated Source Code Hearing has now been completed.  
Judge Jerome Abrams order dated March 7th ends more than four years of source code 
based challenges to the use of the Intoxilyzer 5000EN in Minnesota.  The court found 
the tests that produce a numerical result of breath alcohol on the Intoxilyzer 5000EN are 
reliable and unaffected by alleged problems with the source code.  

He additionally found that tests ending with a Deficient Sample may be affected by 
source code and should not be allowed unless other evidence exists which provides 
reasons and/or observations of the testing which support the sample being deficient.  In 
the vast majority of tests ending in deficient samples, this evidence will exist in the form 
of the operator’s observations, written comments and the test record itself. 

As we have all along, the BCA encourages you to continue or resume using the 
Intoxilyzer 5000EN as a means of determining the alcohol concentration of persons 
being charged with DWI offenses.  Breath tests provide a fast and reliable means of 
determining alcohol concentration. 

As always, and regardless of the instrument being used, it is essential to observe the 
subject during each breath sample and make written comments reflecting your 
observations.  If you feel the subject was making a good faith effort to provide an 
adequate sample, but fails to do so, we encourage you to offer them an additional test 
(breath, blood or urine). 
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