
MS216D Review Meeting 
Minnesota Office of Pipeline Safety 

651.201.7230 
www.dps.state.mn.us/pipeline 



Meeting Objectives 

Final development of those proposed amendments 
that can receive substantial stakeholder support for   
passage during the 2014 Minnesota legislative   
session. 
  



Feedback & Comments Requested 

Your feedback is very important! 
 
http://www.surveymonkey.com/s/HQD3Z8Q 
Deadline is August 25th, 2013 



2012 ANNUAL NATURAL GAS  
DISTRIBUTION REPORTS 

State  Tickets Damages/1000 Tickets Damages/Mile 

ILLINOIS 1,304,800 3.84 0.04237 

MICHIGAN 707,516 5.04 0.03261 

OHIO 1,071,924 3.77 0.03978 

INDIANA 717,013 3.61 0.03450 

WISCONSIN 692,889 1.78 0.01883 

MINNESOTA 554,581 2.58 0.02637 

MISSOURI 530,910 3.89 0.04509 

IOWA 510,065 2.93 0.04592 

KANSAS 433,022 2.56 0.03473 

NEBRASKA 217,005 3.57 0.03776 

SOUTH DAKOTA 89,788 4.86 0.05571 

NORTH DAKOTA 103,581 1.90 0.03543 

6/12 in ticket volume - 3/12 damages/1000 tickets - 2/12 damages/mile 





2012 MN – EXCAVATION DAMAGES 
(ALL UTILITIES) 



2014 
ISSUES TO BE CONSIDERED Issues to be considered in 2014 

Minnesota Statutes  Minnesota Rules 



 ISSUES TO BE CONSIDERED FOR 
LEGISLATIVE SESSION 

 
 Definition of Excavation 
 Definition of Operator 
 Color Code Standards 

 
 
 
 
 



 ISSUES TO BE CONSIDERED FOR 
RULEMAKING 

 
  Abandoned and out of Service    
     Facilities 
  Emergency Excavation Notice 
  Maximum Operator Civil Penalties 
  Citations 

 
 
 
 
 



   
  
 
Subd. 5 - Excavation. 
 
"Excavation" means an activity that moves, removes, or otherwise disturbs 
the soil by use of motor, engine, hydraulic or pneumatically powered tool, or 
machine-powered equipment of any kind, or by explosives.  Excavation 
does not include: 
(1)   the extraction of minerals; 
(2)   the opening of a grave in a cemetery; 
(3)   normal maintenance of roads and streets if the maintenance does not 
change the original grade and does not involve the road ditch; 
(4)   gardening, plowing, cultivating, planting, harvesting, and similar 
operations in connection with growing crops, trees, and shrubs, unless any 
of these activities disturbs the soil to  a depth of 1218 inches or more; 
(5) gardening unless it disturbs the soil to a depth of 12 inches or more; or 
(6) planting of windbreaks, shelterbelts, and tree plantations, unless any 

of these activities disturbs the soil to a depth of 18 inches or more. 
 

MS216D.01 DEFINITIONS (Slide 1 of 2) 



   
  
 
Subd. 5 - Excavation. 
…. 
(5)  The use of non-mechanized hand tools or equipment unless:   
 i)    it disturbs the soil to a depth of 12 inches or more, or  
 ii)   it involves driving, twisting or like activities into the soil 
 at any depth in a manner that is reasonably capable of 
 damaging an underground facility; 
(6)  An underground facility operator or representative using non-
mechanized hand tools or equipment to locate the operator's 
underground facilities, provided reasonable precaution has been 
taken to protect the underground facilities;  
(7)  An excavator using non-mechanized hand tools or equipment 
within two feet on either side of a marked location of an 
underground facility, provided that a valid ticket meeting the 
requirement of section 216D.04, subdivision 1 has been generated 
and  provided reasonable precaution has been taken to protect the 
underground facilities; or 
(8)  Vacuum excavation provided reasonable precaution has been 
taken to protect the underground facilities. 

 

MS216D.01 DEFINITIONS (Slide 2 of 2) 



  
 Discussion primarily centered around whether or not there 

should be a depth restriction when using hand tools and if so 
whether 12-inches or 18-inches is most appropriate.  

 
 It was stated that since form pins, for example, are usually 

installed after at least some initial soil cover has been removed, 
even a 12-inch limitation might not be sufficient to provide an 
enforceable criteria in typical excavation projects such as curb 
and gutter or sidewalk installations. 
 

 It was suggested that performance based language 
supplemented with guidance material would be most 
appropriate.  

 
 A proposed Definition of Excavation, Exemption 5 Guidance with 

FAQ’s has been prepared and is available. 
 
 

Exemptions Sub-Committee 



Consequences: 
Fatalities: 2 
Injured: 2 

Huntington, Indiana – November 20, 2006 

Grounding rod driven through a 1-inch  
gas service 



Investigation Findings 
• Employee installed grounding rod with sledgehammer. 
• Locates were not required by state law and were not 

called in. 
• 1-inch gas line at 20-inch depth was pierced. 
• House exploded approximately 35-minutes after damage 

occurred. 



In 2009, as a direct result of this incident Indiana amended it’s 
one call law so these activities are no longer exempt. 

Result 



Subd. 9 – Operator. 
 
"Operator" means a person who owns or operates 
an underground facility or at one time owned or 
operated the subject facility and did not transfer title 
to or operation of the facility to another person.  A 
person is not considered an operator solely because 
the person is an owner or tenant of real property 
where underground facilities are located if the 
underground facilities are used exclusively to furnish 
services or commodities on that property, unless the 
person is the state, a state agency, or a local 
governmental unit. 

 

MS216D.01 DEFINITIONS. 



     
  
 
    
“Operator” means a person who owns or operates an 

underground facility... 
 
Yet, 
  
“Underground Facility” means an underground  line, facility, 

system, and its appurtenances used to produce, store, 
convey, transmit, or distribute communications, data, 
electricity, power, heat, gas, oil, petroleum products, water 
including storm water, steam, sewage, and other similar 
substances. 

 
 

MS216D.01 DEFINITIONS. 

The Issue: 



  
Subdivision 3 – Locating Underground Facility; 
Operator. 
 
(d)  Markers used to designate the 
 approximate location of underground 
 facilities must follow the current color 
 code standard used referenced by the 
 Common Ground Alliance American 
 Public Works  Association. 

 

MS216D.04 EXCAVATION; LAND SURVEY. 



 
  
Subpart 1.   Duty of Operators To Provide Readily Available  
  Information. 
  
Operators shall provide readily available information, as shown on maps, 
drawings, diagrams, or other records used in the normal course of 
business, on the approximate location of abandoned and out-of service 
facilities to an excavator by the excavation date and time noted on the 
excavation or location notice unless otherwise agreed between the 
excavator and the operator. An operator fulfills an obligation to provide 
information on these facilities by doing one or more of the following: 
A. locating and marking the approximate location of the facility according 
to the current color code standard used referenced by the Common 
Ground Alliance American Public Works Association, as required in 
Minnesota Statutes, section 216D.04, subdivision 3, with an abandoned or 
out-of-service facility identified by an uppercase A surrounded by a circle;  
B. providing informational flags at the area of proposed excavation; 
C. communicating information verbally; or 
D. providing copies of maps, diagrams, or records; or 
E. directing the excavator to where readily available electronic versions of 
maps, diagrams or records are available. 

 

MR7560.0125 ABANDONED AND  
OUT-OF-SERVICE FACILITIES 



Subpart 2. Excavating Before Notice. 
  
If an emergency is such that providing notice or waiting for an 
operators of underground facilities would result in the escape of 
flammable, toxic, or corrosive gas or liquid in quantities sufficient 
to create an immediate hazard or an undue risk to life, health or 
significant loss of property, the excavator operator of the damaged 
facility, or its designated representative, may excavate without 
providing prior notice or waiting for an operators of other 
underground facilities to mark an underground facility. In this 
situation, the operator excavator of the damaged facility shall 
provide notice as soon as practicable and take all reasonable 
precautions to avoid or minimize damage to other underground 
facilities. Excavation prior to notice under this subpart does not 
relieve an excavator operator from any responsibility for damage 
to an underground facility pursuant to Minnesota Statutes, section 
216D.06.  

 

MR7560.0325 EMERGENCY  
EXCAVATION NOTICE. 



 
  
Subpart 4.Maximum penalties. 
  
For the purposes of this part, penalties imposed under this 
part must not exceed the limits in items A to C. 
A.Penalties imposed against excavators must not exceed 
$1,000 for each violation per day of violation. 
B.Penalties imposed against underground facility 
operators, other than an operator set forth in item C, must 
not exceed $1,000 for each violation per day of violation. 
C.Penalties imposed against an operator who engages in 
the transportation of gas or hazardous liquids or who 
owns or operates a gas or hazardous liquid pipeline 
facility must not exceed $10,000 for each violation for 
each day that the violation persists, except that the 
maximum civil penalty must not exceed $500,000 for a 
related series of violations. 

MR7560.0800 CIVIL PENALTIES. 



Civil Penalties (Pipeline Operator) 
(MR 7560.0800 Subp 4) 

Although MNOPS feels it will be necessary 
to  increase the civil penalties for a pipeline 
operator to be substantially the same as 
the Pipeline Safety Laws (49 U.S.C. 60101 
et seq.), MNOPS will first seek to remove 
MR 7560.0800 Subp 4 to avoid potential  
confusion with the existing maximum 
penalties in MS299F.60 



MR7560.0800 Subp. 4(C) 
 
Penalties imposed against an 
operator who engages in the 
transportation of gas or 
hazardous liquids or who owns 
or operates a gas or hazardous 
liquid pipeline facility must not 
exceed $10,000 for each violation 
for each day that the violation 
persists, except that the 
maximum civil penalty must not 
exceed $500,000 for a related 
series of violations.  
 

MS299F.60 Subd. 1. 
 
Any person who violates any 
provision of sections 299F.56 to 
299F.641, or any rule issued 
thereunder, is subject to a civil 
penalty to be imposed by the 
commissioner not to exceed 
$100,000 for each violation for 
each day that the violation 
persists, except that the 
maximum civil penalty must not 
exceed $1,000,000 for any 
related series of violations. 

 
Civil Penalties (Pipeline Operator) 

 



1985      Amended to increase from $1,000 to $10,000     
 per event;  $200,000 for series was not changed 

 
1989      Amended to increase to $500,000 for series 
 
2008  Amended to correspond to federal rules of  $100,000 per 
              event and $1,000,000 series 
 
2013  Federal rules will be promulgated to increase max to  
             $200,000 per event and $2,000,000 series 
 
2014      MNOPS proposes rescinding MR7560.08 Subpt. 4 to 
              clarify reliance on existing statutory cap  
 
Later     Amend MS299F.60 to correspond to federal levels. 

 

History of MS 299.60 



 
  
Subpart 1. Notice of violation. 
  
The office shall issue a warning letter or a notice of probable violation 
when the office has good cause to believe a violation of Minnesota 
Statutes, sections 216D.01 to 216D.09 or this chapter has occurred. 
  
Subpart 2. Contents of notice of violation. 
  
A warning letter or notice of violation must include: 
  
A. a statement of the statute or rule allegedly violated by the person and a 
description of the evidence on which the allegation is based;  
B. notice of response options available to the person cited; 
C. notice that the person has 30 days in which to respond; 
D. notice that failure to respond within 30 days precludes administrative 
review under this chapter; and 
 E. if a civil penalty is proposed, the amount of the proposed civil penalty 
and the maximum civil penalty applicable under law. 

MR7560.0400 CITATIONS 



Thank You! 
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