
MS216D Review Meeting 
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 Develop those proposed MS216D amendments that 
 can receive substantial stakeholder support for 
 passage during the 2014 Minnesota legislative 
 session. 
  
 Identify those damage prevention issues that need 
 to be further researched/developed for future 
 consideration.  
 

 

 
 

Meeting Objectives 



 
 
 
1. Three people may be at the microphone table at one time.  

Only one person speaks at a time; no one will interrupt while 
someone is speaking. The speaker is the one who has the 
microphone. 
 

2. The person that speaks shall identify themselves by name 
and the organization they represent. 

 
4. Avoid extended comments, so that everyone has an 

opportunity to speak.  
 
5. Everybody agrees to make a strong effort to stay on track 

with the agenda and to move the discussions forward.  
 
 

 
 

Meeting Ground Rules 



Your feedback and comments are very 
important! 
 
Please have a representative of your 
organization complete our survey at:  
 
https://www.surveymonkey.com/s/MS216D 
 
Deadline is March 1, 2013 

Feedback & Comments Requested 



 ISSUES NOT CONSIDERED FOR STATUTORY 
CHANGE AT THIS TIME 

 
The following issues are being dropped from 
immediate consideration.   
 
Mandatory Damage Reporting   - (all utilities) 
Utility Quality Level 
Operator Duties in a no Conflict Situation 
White Markings 
Information Required on a Ticket 
Meets 
Private Facilities 
Mandatory DIRT Reporting 



 
At this time there was not enough of a 
consensus on this issue to move forward, 53% 
of the responses did not support mandatory 
reporting.  Currently the Office encourages the 
use of Voluntary Damage Reporting, (VDR).  
 
The Concern: 
A mandatory requirement could lead to an 
increase in the number of unreported 
damages. 
 

Mandatory Damage Reporting 



  
82.4% of the respondents indicated that 
the existing language is sufficient or that 
Utility Quality Level should not be 
addressed at all.  
 
At this time, this issue does not appear to 
warrant further actions with regards to a 
2014 proposed statute change.   

 

Utility Quality Level 



 
 
Actions towards addressing this issue have 
been taken by the One Call Center.  
 
Gopher State One Call can provide detailed 
information on the actions it has taken with 
regards to this issue. 

Operator Duties in a No Conflict Situation 



 
 
Less than 1/3 of the survey respondents 
felt that the current white marking 
language needs to be better defined in 
statute. 
 
Many respondents felt this issue would be 
more effectively addressed through 
continued education. 
 

 

White Markings 



 
 
 
If a Customer Service Representative at the 
one-call center asks questions based on the 
type of excavation, the one-call center 
criteria or process needs to be understood 
better to assure that all necessary 
information is gathered when an excavator 
calls in a ticket. 
 

Information Required on a Ticket 

The Concern 



 
This issue is more appropriately addressed 
via education and potentially by actions of 
the one call center. 
 
Actions towards addressing this issue in part 
are being considered at the GSOC 
operations committee level.  

Meets 



 
 
79.4% of the survey respondents indicated 
that this issue is either adequate or needs to 
be further developed.   
(marking farm taps and/or private facilities) 
 
At this time, this issue does not appear to 
warrant further actions with regards to a 
2014 proposed statute change.   
 

Private Facilities 



 
 
At this time there is not enough of a consensus 
on this issue to move forward.  
 
Currently the Office encourages the use of 
voluntary damage reporting.  
 
Many comments indicated that by making this a 
mandatory requirement, it could lead to an 
increase in the number of unreported damages. 

 

Mandatory DIRT Reporting 



• CGA uses member submitted data to measure 
campaign effectiveness and target public awareness 
campaigns 

• Data is used to provide info about damages, near 
misses, their root cause, the facilities affected, the 
nature of work performed and downtime caused for 
excavators 

• In 2011 - 207,779 incident reports were reported 
using the Damage Information Reporting Tool (DIRT)  

• Additional info at www.cga-dirt.com  
 

     The deadline for 2012 data is March 31, 2013 

2012 DIRT REPORTING REMINDER 

http://www.cga-dirt.com/
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Central Region – 2011 
Natural Gas  

                 State                   Total             Total      Total Miles    Damages per      
    Damages          Tickets        of Main      Mile of Gas Main                                                                                           

1     Wisconsin 1190    681810     37373        0.032 
2     Kansas     943    434530     21813        0.043 
3     Minnesota  1351    529383     29823        0.045 
4     Indiana   2214    659424     40569        0.055 
5     Nebraska    695    215857     12432        0.056 
6     North Dakota    176      82568       3015        0.058 
7     Michigan  3610    680723     56163        0.064 
8     South Dakota    310      85264       4570        0.068 
9     Ohio   4014    971625     56825        0.071 
10   Missouri  1968    481299     27074        0.073 
11   Illinois   4707 1191976     60739        0.077 
12   Iowa   1484    477465     17693        0.084 

 Total               22662              6491924        368089  0.062 

Source: DOT 2011 distribution reports 



 ISSUES PROPOSED FOR FURTHER CONSIDERATION 
 
Definition of Excavation 
 
Review of Current Exemptions 
 
Definition of Operator 
 
Abandoned and out of Service Facilities 
 
Facility owner marking requirements 
 
Civil Penalties (excavator & operator) 



            
 
 
Whether the definition of excavation should include hand  
tools . 
 
 
 1) To reduce the amount of damages to underground    
      facilities resulting from hand tools. 
 
 2) To require that hand tool damages are required to be  
          reported prior to backfill. 
 
 
 
 

Definition of Excavation 
(MS216D.01 Subd 5) 

Issue: 

Purpose: 



Definition of Excavation 
(MS216D.01 Subd 5) 



 
Recent analysis involving 1311 gas facility damages due to  
excavation related activities. 
  
23.3% of all damages in the analysis were caused by hand tools 
 
The Breakdown: 
 
14.6% caused by hand tools & had a locate ticket 
 
8.7%  caused by hand tools & did not have a locate ticket 
 
3.0%  caused by hand tools & no locate ticket & professional 

 excavator 

Definition of Excavation 
(MS216D.01 Subd 5) 



1311 gas facility damages due to excavation 
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No locate damages = High Consequences 

May 2012… 









 MS216D requires excavation damages to 
be reported to the Operator. Currently 
hand tools are not considered excavation. 

 
 Having knowledge of where underground 

facilities are located affects the manner in 
which an excavator conducts an 
excavation. 

Definition of Excavation 
(MS216D.01 Subd 5) 



Originally Proposed language: 



Definition of Excavation 
(MS216D.01 Subd 5) 

Subdivision 5 - Excavation. 
"Excavation" means an activity that moves, removes, or otherwise disturbs the soil by 

use of motor, engine, hydraulic or pneumatically powered tool, or machine-
powered equipment of any kind, or by explosives.  Excavation does not include: 

 
(1-6) …………; 
 
(7)  The use of non-mechanized hand tools or equipment unless it disturbs the soil to 

a depth of 12 inches or more; 
(8)  An underground facility operator using non-mechanized hand tools or equipment 

to locate the operator's underground facilities, provided all reasonable precaution 
has been taken to protect the underground facilities;  

(9)  An excavator using non-mechanized hand tools or equipment within two feet on 
either side of a marked location of an underground facility, provided that a valid 
ticket meeting the requirement of section 216D.04, subdivision 1 has been generated 
and  provided all reasonable precaution has been taken to protect the 
underground facilities; or 

(10) Vacuum excavation provided all reasonable precaution has been taken to protect  
the underground facilities. 

  
 



Updated Proposed Language 



Definition of Excavation 
(MS216D.01 Subd 5) 

Subdivision 5 - Excavation. 
"Excavation" means an activity that moves, removes, or otherwise disturbs the soil by 

use of motor, engine, hydraulic or pneumatically powered tool, or machine-
powered equipment of any kind, or by explosives.  Excavation does not include: 

 
(1-6) …………; 
 
(7)  The use of non-mechanized hand tools or equipment unless it disturbs the soil to 

a depth of 18 inches or more; 
(8)  An underground facility operator using non-mechanized hand tools or equipment 

to locate the operator's underground facilities, provided all reasonable precaution 
has been taken to protect the underground facilities;  

(9)  An excavator using non-mechanized hand tools or equipment within two feet on 
either side of a marked location of an underground facility, provided that a valid 
ticket meeting the requirement of section 216D.04, subdivision 1 has been generated 
and  provided all reasonable precaution has been taken to protect the 
underground facilities; or 

(10) Vacuum excavation provided all reasonable precaution has been taken to protect  
the underground facilities. 

  
 



 Original Proposed MR7560.0325 



 
MR7560.0325 Subp 2. 
If an emergency is such that providing notice or waiting for an  
operator  would result in the escape of any flammable, toxic, or  
corrosive gas or liquid or an undue risk to life, health, or  
significant loss of property, the excavator may excavate without  
providing prior notice or waiting for an operator to mark an  
underground facility. In this situation, the excavator shall provide  
notice as soon as practicable and take all reasonable precautions  
to avoid or minimize damage. Excavation prior to notice under  
this subpart does not relieve an excavator from any responsibility  
for damage to an underground facility pursuant to Minnesota  
Statutes, section 216D.06. 

MR7560.0325 



  Updated  
Proposed Rule MR7560.0325 
 



If an emergency is such that providing notice for operators of 
underground facilities would result in the escape of flammable, 
toxic, or corrosive gas or liquid in quantities sufficient to create 
an immediate hazard or an undue risk to life, health or 
significant loss of property, the operator of the damaged facility 
may excavate without providing prior notice or waiting for 
operators of other underground facilities to mark an 
underground facility. In this situation, the operator of the 
damaged facility shall provide notice as soon as practicable and 
take all reasonable precautions to avoid or minimize damage to 
other underground facilities.  Excavation prior to notice under 
this subpart does not relieve an operator from any responsibility 
for damage to an underground facility pursuant to Minnesota 
Statutes, section 216D.06.  

 

Proposed MR7560.0325 



  
 
Whether or not the current exemptions to the definition  
of excavation are appropriate and justifiable.  

 
 

Current Excavation Exemptions 
(MS216D.01 Subd 5) 

Issue: 



 “PHMSA agrees that, in general, exemptions of 
categories of excavators from state excavation 
damage prevention laws can be problematic because 
exempt excavators can damage underground 
utilities. However some excavations may be 
justifiable in some states, especially where 
substantiated by data (e.g., Virginia's exemption for 
VDOT), States are ultimately responsible for 
establishing their own excavation damage 
prevention laws. 

 Under the proposed rule, only homeowners using 
hand tools, as opposed to mechanized excavating 
equipment, on their own property are exempt from 
Federal administrative enforcement action.” 

PHMSA: 
NPRM 04/02/2012 





Current Exemptions  
(1) the extraction of minerals; 
(2) the opening of a grave in a cemetery; 
(3) normal maintenance of roads and streets if the   
  maintenance does not change the original grade and   
  does not involve the road ditch; 
(4) plowing, cultivating, planting, harvesting, and similar   
  operations in connection with growing crops, trees, and  
  shrubs, unless any of these activities disturbs the soil to  
  a depth of 18 inches or more; 
(5) gardening unless it disturbs the soil to a depth of 12  
  inches or more; or 
(6) planting of windbreaks, shelterbelts, and tree 

plantations, unless any of these activities disturbs the 
soil to a depth of 18 inches or more. 

Current Excavation Exemptions 
(MS216D.01 Subd 5) 



MNOPS requests comment on whether or not 
a sub-committee is appropriate for 
exemption item #3. 

 
(3) normal maintenance of roads and streets if 

the maintenance does not change the 
original grade and  does not involve the road 
ditch; 

 

Review of Current Excavation Exemptions 
(MS216D.01 Subd 5) 



     
  
 Whether the current definition of an Operator is adequate to address  
 the operator or owner of an abandoned facility. 
 
    
     
“Operator” means a person who owns or operates an underground 

facility... 
 
Yet, 
  
“Underground Facility” means an underground  line, facility, system, 

and its appurtenances used to produce, store, convey, transmit, or 
distribute communications, data, electricity, power, heat, gas, oil, 
petroleum products, water including storm water, steam, sewage, 
and other similar substances. 

 
 

Definition of an Operator 
 (MS216D.01 Subd 9) 

Issue: 

Discussion: 



Original Proposed Language 



"Operator" means a person who owns or operates an 
underground facility or abandoned facility. A person is not 
considered an operator solely because the person is an 
owner or tenant of real property where underground 
facilities are located if the underground facilities are used 
exclusively to furnish services or commodities on that 
property, unless the person is the state, a state agency, or a 
local governmental unit. 

Definition of an Operator 
 (MS216D.01 Subd 9) 



Updated Proposed Language 



Definition of an Operator 
 (MS216D.01 Subd 9) 

"Operator" means a person who owns or operates an 
underground facility or at one time owned or operated 
the subject facility and did not transfer title to or 
operation of the facility to another person.  A person is 
not considered an operator solely because the person is 
an owner or tenant of real property where underground 
facilities are located if the underground facilities are used 
exclusively to furnish services or commodities on that 
property, unless the person is the state, a state agency, or 
a local governmental unit. 

  



 
 
 Whether the current excavation laws in MN regarding abandoned and out-of- 
 service facilities are effective.  
 
 
 
  
 39 States -  Do not require or do not address locating abandoned facilities in excavation laws. 
 
 11 States -  require locating abandoned underground facilities.  
   Several of these states allow various alternatives to physical marking. 
 
 A couple states are more restrictive than MN: 
  
 Oregon -  explicitly requires an operator to locate abandoned lines. 
 
  Idaho -    takes the approach that all facilities must be located, and if an unmarked active  
    or abandoned facility is identified, the excavator will have a compensation right  
    for standby costs. 
  

Abandoned and Out-Of-Service Facilities 
(MR7560.0125 Subp 1) 

Issue: 

Discussion : 



MNOPS has investigated 57 incidents in the 
past 3 years relating to abandoned 
facilities. 

 
Updated language would provide for 
another method of communicating 
information to excavator 

 

Discussion  



Original Proposed Language 



 
  
 Operators shall provide readily available information, as shown on maps, 

drawings, diagrams, or other records used in the normal course of 
business, on the approximate location of abandoned and out-of service 
facilities to an excavator by the excavation date and time noted on the 
excavation or location notice unless otherwise agreed between the 
excavator and the operator. An operator fulfills an obligation to provide 
information on these facilities by doing one or more of the following: 

 
 A. locating and marking the approximate location of the facility according 

to the current color code standard used by the American Public Works 
Association, as required in Minnesota Statutes, section 216D.04, 
subdivision 3, with an abandoned or out-of-service facility identified by an 
uppercase A surrounded by a circle;  

 B. providing informational flags at the area of proposed excavation; 
 C. communicating information verbally; or 
 D. contacting the excavator and providing copies of maps, diagrams, or 

records. 
 

Abandoned and Out-Of-Service Facilities 
(MR7560.0125 Subp 1) 



Updated Proposed Language 



The current and proposed language reads as follows: 
 
 Operators shall provide readily available information, as shown on maps, 

drawings, diagrams, or other records used in the normal course of business, 
on the approximate location of abandoned and out-of service facilities to 
an excavator by the excavation date and time noted on the excavation or 
location notice unless otherwise agreed between the excavator and the 
operator. An operator fulfills an obligation to provide information on these 
facilities by doing one or more of the following: 

 
 A. locating and marking the approximate location of the facility according 

to the current color code standard used by the American Public Works 
Association, as required in Minnesota Statutes, section 216D.04, subdivision 
3, with an abandoned or out-of-service facility identified by an uppercase A 
surrounded by a circle;  

 B. providing informational flags at the area of proposed excavation; 
 C. communicating information verbally; or 
 D. providing copies of maps, diagrams, or records; or 
 E. directing the excavator to where readily available electronic versions of 

maps, diagrams or records are available. 

Abandoned and out-of-service facilities 
(MR7560.0125 Subp 1) 



  
 
  
    
 Unless otherwise agreed to between the excavator and 

operator, an operator shall locate an underground facility 
using stakes, flags, paint, or other suitable materials in 
varying combinations dependent upon the surface. The 
locate must be in sufficient detail to clearly identify the 
approximate route of the underground facility. The locate 
must also include: 

 A. Name, abbreviation, or logo of the operator when more  
than one operator listed on the notice uses the same color 
markings; 

 B. Description of the facility material (STL, PLA, etc); 
 C. Width of the underground facility if it is greater than 

eight inches; and 
       D. Number of underground facilities if greater than one. 
 

 

Facility Owner Marking Requirements 
(MR7560.0250) 

NO ADDITONAL CHANGES PROPOSED 



A significant number of survey 
respondents (71.5%) indicated they at 
least partially support this issue but feel 
comments need to be further considered 
or a sub-committee would be most 
beneficial.  

Facility Owner Marking Requirements 
(MR7560.0250) 



     Whether increasing the civil  
   penalty limit for multiple   
   violators in MS216D is   
   appropriate.  

 
     To encourage excavators and  

   facility owner (non-pipeline)  
   compliance with MS216D.  

 
     Discourages an excavator from  

   negligently damaging   
   underground facilities to gain an  
   economical advantage. 

Civil Penalties 
(MS216D.08 Subd 1) 

Issue: 

Purpose: 

Example: 



STATE Civil Penalties 
Minnesota 1,000 per day per violation 

North Dakota Reimbursement for Damages******* 

South Dakota 1,000 / 5,000 for subsequent within 12 months 

Iowa 
10,000 per violation / 500,000 total (gas / HL) 
1,000 per violation / 20,000 total (other facilities) 

Wisconsin 2,000 for each offense, each day 

Utah 
500 for failure to provide notice 
5,000 per violation / 100,000 total (all others) 

California 
10,000 (negligent) 
50,000 (willful) 

Oregon 
1,000 first, 5,000 subsequent (un intentional) 
5,000 first, 10,000 subsequent (intentional) 

New York 
1000 (first) 
7000 (same excavation within two month period) 

Arizona 5000 

Missouri 10,000 each day each violation, up to 500,000 

Louisiana 

250 (first) 
500 (second) 
1000 (third) 
25,000 (fourth) 



 Proposed amended language: 
  
 A person who is engaged in excavation for remuneration or an 

operator other than an operator subject to section 299F.59, 
subdivision 1, who violates sections 216D.01 to 216D.07 is subject 
to a civil penalty to be imposed by the commissioner not to exceed 
$1,000 for the first each violation per day of violation and up to 
$10,000 for each subsequent violation per day within a 12 month 
period. An operator subject to section 299F.59, subdivision 1 , who 
violates sections 216D.01 to 216D.07 is subject to a civil penalty to 
be imposed under section 299F.60. The district court may hear, try, 
and determine actions commenced under this section. Trials under 
this section must be to the court sitting without a jury. If the fine 
exceeds the maximum limit for conciliation court, the person 
appealing the fine may request the commissioner to conduct an 
administrative hearing under chapter 14. 

 

Civil Penalties 
 (MS216D.0800 Subd 1) 



• April, 2012 – Hinton, Iowa 
• Drain Tile Excavation 
• 24 inch natural gas pipeline 
• 763 psi pressure 
• Flames were visible 9 miles away 
• 7 fire departments responded 
 

 

Real Example   



Pipeline Characteristics 

• 24 inch pipeline 
• Transports natural gas 
• 763 psi pressure 

 

Hinton, Iowa 



The ground around the explosion crater has a 
78 foot range where minerals were all burnt 
out resulting in a “charred – wet” look. 



Landowner:  
“I can’t lie, I did not call 811 or for locates, I 
assumed the contractor would – but I am 
not blaming them”. 

Contractor:  
Assumed the homeowner called in locates 
and the worksite cleared. Nothing was ever 
received from the Pipeline Company.  



• The remaining crater after the impact.  
• Piping found after the explosion. 

Impact of Explosion 



• The tractor operator ran 
• The plow flew over his head and landed in front 



This is a piece of pipe found 
600 feet west of the incident 

Incident Findings 



• 2 employees were 
injured - 1st and 2nd 
degree burns 

 
• Could have been 

worse 

Consequences 



• A week later the excavator was caught 
excavating in the same area – again without 
a valid one-call ticket! 
 

• Iowa Attorney General proceeded with 
$25,000 civil penalty against excavator 

Real Example 



Civil Penalties 
(MS216D.08 Subd 1) 

Discussion Points: 
- Increased civil penalties are supported by over 50 % of 

respondents. 
- Suggested range increase was from a modest increase 

to the same levels as used for pipeline operators. 
- Increased emphasis needed on education and training. 
- Federal model for serial violators may punish high 

volume ticket requestors. 
- Higher maximum penalties may inhibit self reporting. 
- Differentiate between negligent and willful violations. 
- PHMSA looking for penalty authority that will serve as 

a damage deterrent to excavators, do not need to 
match federal levels. 

 
 



Civil Penalties (Pipeline Operator) 
(MR 7560.0800 Subp 4) 

Update: 

Although MNOPS feels it will be necessary 
to  increase the civil penalties for a pipeline 
operator to be substantially the same as 
the Pipeline Safety Laws (49 U.S.C. 60101 et 
seq.), MNOPS will first seek to remove MR 
7560.0800 Subp 4 to avoid potential  
confusion with the existing maximum 
penalties in MS299F.60 



 
Civil Penalties (Pipeline Operator) 

 
MR7560.0800 Subp. 4(C) 
 
Penalties imposed against an 
operator who engages in the 
transportation of gas or hazardous 
liquids or who owns or operates a 
gas or hazardous liquid pipeline 
facility must not exceed $10,000 for 
each violation for each day that the 
violation persists, except that the 
maximum civil penalty must not 
exceed $500,000 for a related series 
of violations.  
 

MS299F.60 Subd. 1. 
 
Any person who violates any 
provision of sections 299F.56 to 
299F.641, or any rule issued 
thereunder, is subject to a civil 
penalty to be imposed by the 
commissioner not to exceed 
$100,000 for each violation for each 
day that the violation persists, except 
that the maximum civil penalty must 
not exceed $1,000,000 for any 
related series of violations. 



1985      Amended to increase from $1,000 to $10,000     
 per event;  $200,000 for series was not changed 

 
1989      Amended to increase to $500,000 for series 
 
2008  Amended to correspond to federal rules of  $100,000 per 
              event and $1,000,000 series 
 
2013  Federal rules will be promulgated to increase max to  
             $200,000 per event and $2,000,000 series 
 
2014      MNOPS proposes rescinding MR7560.08 Subpt. 4 to 
              clarify reliance on existing statutory cap  
 
Later     Amend MS299F.60 to correspond to federal levels. 

 

History of MS 299.60 



• MNOPS will summarize and publish comments 
and survey results to stakeholders 

• Formation and initial sub-committee meetings  
• As warranted, MNOPS will prepare for 2014 

legislative session Summer 2013  
• Next meeting late 2013 

• Sub-Committee reports 
• Legislative planning 
• Any new issues  

Next Steps 



Minnesota’s Utility Coordinating Committees 
(contact jeff.murray@state.mn.us for further information) 
 
Common Ground Alliance (CGA) 
http://www.commongroundalliance.com/ 
  
Gopher State One Call (GSOC) 
http://www.gopherstateonecall.org/index.php/contact-us-ex.html 
 
GSOC Board of Directors 
http://www.gopherstateonecall.org/index.php/about-us-ex/115-board-of-
directors.html 
  
Minnesota Community Awareness Emergency Response (CAER) 
http://www.mncaer.com/excavators_contractors.html 
  
Minnesota Office of Pipeline Safety (MNOPS) 
https://dps.mn.gov/divisions/ops/Pages/default.aspx 
 

OTHER RESOURCES 

mailto:jeff.murray@state.mn.us
http://www.commongroundalliance.com/
http://www.gopherstateonecall.org/index.php/about-us-ex/115-board-of-directors.html
http://www.gopherstateonecall.org/index.php/about-us-ex/115-board-of-directors.html
http://www.mncaer.com/excavators_contractors.html
https://dps.mn.gov/divisions/ops/Pages/default.aspx


• Your feedback and comments are very 
important! 

• Please have a representative of your 
organization complete our survey at:  

 
https://www.surveymonkey.com/s/MS216D 
 
• Deadline is March 1, 2013 

 

Feedback & Comments Requested 

https://www.surveymonkey.com/s/MS216D


MS216D Meeting  
 

THANK YOU! 
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